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1 brother's name but he was storing all his property 
2 there, which I thought it would be difficult to 
3 mount a motion to suppress in light of that, or it 
4 was in his name and he had a Fourth Amendment 
5 waiver and the officers can go right in, or it was 
6 in both their names. Same result, Fourth 
7 Amendment waiver would apply and the officers 
8 would be able to go in the units. 












Q. A . .nd that's the certified transcript of 
the prelim. 
A. It is. 
Q. So was that part of the hearing? 
A. At the preliminary hearing, it was. 
Q. In fact, doesn't the evidence custodian 
or one of the officers there indicate that his 
name was on the computer screen, the records that 
were kept pursuant to the storage unit business? 
A. Yes. 10 A. We discussed that, yes. 
11 Q. And I guess I'm trying to understand 
12 whether or not, based upon his comments to you 
11 'f-Q. Did you ever withhold any discovery --
12 wait, let me back up for a minute. I provided you 
with information prior to the plea, didn't I? 13 during these conversations, do you have -- was he 13 
_,, . j , 14 tracking? 
/ (_; r../ < 15 ":'i- A. I thought he was. You know, John made 
16 it clear to me from the beginning that he didn't 













investigated. And when he said he wanted the cas 18 
investigated, it was more of the grand theft case, 19 
that sort of preliminary investigation that led up 20 
to the storage unit, that he wanted us to look 
into it. 




did you review the preliminary hearing transcript? 24 
A. I did not, no. 25 
A. You did. 
Q. And the defense exhibit, the rental 
agreement, could we have the court hand that to 
counsel, please? 
TIIE COURT: Sure. 
Q. BY MS. ARMSTRONG: Mr. Loschi, if you 
could look at the front of that contract and tell 
me whether or not anyone else entered into the 
contract besides the defendant. . / 
A. It appears to just be in John's narne_.---
with his brother's name Eugene written above it. 
Q. As the contact information? ----- -------------------------------
Page 54 Page 56 
1 Q. You didn't? 1 · .., 1 A. That seems to be what it is. 
2 A. No. I probably read it at some point 2 \ 7 Q. Did I as a prosecutor ever provide you 
3 but not prior to the hearing today. 3 r pursuant to Rule 16 that contract? 
4 Q. But you reviewed it prior to -- 4 I A. I think we actually subpoenaed this., 
5 A. Sure. 5 I contract from Republic Storage ourself. because I 
I -6 Q. -- actually defending him. Correct? 6 1 ~d have a copy of the subpoena in the file when I 
7 A. Yes. 7 i' reviewed 1t earlier today. 
8 Q. I'm going to ask the witness, just take 8 Q. But it's nothing that I provided and 
9 a look. You don't remember specifically 9 then you withheld from the client, is it? 
10 everything that was said at the prelim, do you? ! 10 A. No. I think we got it ourselves. I~ / 
11 A. No. : 11 did discuss it with John. I think he is right ,t...-
12 Q. Would it refresh your recollection of \ 12 _!!}~ht have ~tuaJly given .!!__~~~i~ 
13 the prior understanding of what was contained in : 13 photocopy of it after he was sentenced in this..... 
14 the transcript if you just had a little look at it ) 14 l case, but we definitely had it prior to entering 
15 at this point? / 15 1fie plea. 
16 A. Sure. I 16 · ..__Q':-. ~W".'."7'"".el::-l,-d~id~y-o-u""'kn_o_w-what it looked like 
l 7 Q. I'm going to ask that the witness look I 1 7 and what information was on it prior to the plea? 
18 at page 10,line8. ! 18 A. Yes. lhadacopyofit. I had a copy 
19 (Document handed to the witness.) ! 19 of it prior to the plea. 
20 Q. BY MS. ARMSTRONG: Does that refresh, 20 Q. And did you show it to him or talk to 
21 your recollection as to whether or not this was an i 21 him about it? 
22 issue that was discussed evidentiary-wise at the 1 22 A. We talked about it and typically it 
23 prelim level? , 23 would be my practice to mail him a copy of all the 
24 ....;__ A. Yeah. I didn't do the prelim. It 24 discovery prior to the plea, but I can't actually 
2 5 c appears that it was. · 2 5 say that I had given him a copy as part of the 
14 (Pages 53 to 56) 
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AGREEMENT OF SUPERVISION 
I. LAWS AND COOPERATION: I shall respect and obey all laws and comply with any lawful request 
ofmy supervising officer or an agent of the Division of Community Corrections. ~
2. RESIDENCE: r shall not change residence without first obtaining written permission from my 
supervising officer. 2 ~ 
;p 
3. REPORTS: I will submit a truthful, written report to my superyising officer each and every month 
and shall report in person on dates and times specified. /' :;,yL--
4. TRAVEL: I will not leave the state or the assigned district without first obtaining permission from 
my supervising officer. My assigned district is _______ . !'/~ 
;:, 
5. EMPWVMENT: I shall seek and maintain employment, oc a program approved by my supervising 
officer, shall not change employment or program without first obtaining written pennission from my 
supervising officer. j? 4"l.,..-, °' 
6. SEARCH: I agree and conio the search of my person, automobile, real property, an~ 
--- nropeffi'._ at an;y tims and at , lace by lll!Y., Agent of the Division of Community Corrections 
and waive my constitutiona right to be free from such searches. ~ +-v 
7 
7. WEAPONS/CONTRABAND! I shall not purchase. carry, oc have in possession or control any 
firearm, ammunition, explosives or other weapons. Firearms, weapons, and contraband seized will be 
forfeited to the Department of Correction for disposal. -;J:. ,-n__ 
z;, 
8. CONTROLLED SUBSTANCES: I shall not use or possess any controlled substances unless 
lawfully prescribed by a licensed physician. I agree to submit to test for controlled substances or 
alcohol, at my own expense. as requested by my supervising officer or any agent of the Division of 
Comnumity Corrections. / -*L---
9. RESTITUTION: I shall pay restitution and o.tb.tt fees as ordered in the sum of$ f4f~ 
Paw.ts will be made at the rate of $ ;Z6e per month beginning on the t6\lt , day of ,4,(4/(!.66 
20 . A receipt for all payments will be submitted to my officer within thirty (30) days of 
payment;;J//'L-
10. COST OF SUPERVISION: I will comply with Idaho Code 20-225, which authorizes a cost of 
supervision fee. 2 411-
2/ 
SPECIAL INSTRUCTIONS: 
l. Comply with court order<s) 
2 .. ·-,----------------------------------
3. _· ---------------------------------
( have read. or have had read to me, the above agreement. I understand and accept the conditions of 
supervision under which I have been !£1'1!.lscxk. r agree to abide by and conform to them and understand 




y r ex (k?) 
.. "'ry:~}-; ' - :-;:,<': 
d~ fi ... 16. Defendant shall be evaluated or placement man m-pahent treatment program 
i quired by his probation officer; 
()-#\ 7. Defendant agrees to waive his Fourth Amendment rights applying to search 
afid seizure as provided by the Fourth Amendment of the Constitution, and to submit to a 
se b his robation officer or any law enforcement officer of his J:>erson, residence, vehicle 
or other property upon equest; · ~ v'-(v-4" f' C't vc.'.l~ __ "'" ><';,rd... - - -
<JftV' 18. Defendant shall waive his Fifth Amendment rights to the extent that he must 
:iriswer truthfully all questions of a probation officer reasonably related to compliance or non-
compliance with the conditions of probation; 
) ~19. Defendant shall waive his Sixth Amendment rights of confrontation in so far as 
the State may use reliable hearsay evidence at any probation violation hearing; 
ryytV 20. Defendant shall perform one hundred (100) hours community service pursuant 
fo LC. §37-2738(4) and pay the fee required; 
~ J 21. If felt necessary by his probation officer, defendant shall obtain psychological 
and/or a psychiatric treatment with such diagnosis and assessment information being provided 
to his probation officer. 
-~:2:-i.·>',I:.'e/ 
E. THAT THE PROBATIONE~ IF PLACED ON PROBATION TO A DESTINATION 
OUTSIDE THE STATE OF IDAHO, OR LEA YES THE CONFINES OF THE STATE OF IDAHO 
WITH OR WITHOUT PERMISSION OF THE DIRECTOR OF PROBATION AND PARO LE 
DOES HEREBY WANE EXTRADITION TO THE STATE OF IDAHO AND ALSO AGREES 
THAT THE SAID PROBATIONER WILL NOT CONTEST ANY EFFORT BY ANY STATE TO 
RETURN THE PROBATIONER TO THE ST ATE OF IDAHO. 
The probatio agreement ·s to be hereto attached and by reference made a part hereof. 
Dated this 22nd day of December, 2003. 
JUDGMENT, SUSPENDED SENTENCE At'ID ORDER OF PROBATION - PAGE 5 
ELLSWORTH, KALLAS & DeFRANCO, P.L.L.C. 
Joseph L. Ellsworth 
Rick D. Kallas* 
• Licensed in Idaho and Oregon 
John Meier 
Inmate # 30989 
Housing Unit 16 
ATTORNEYS AT LAW 
June 10, 2013 ~ 
Idaho Department of Corrections, I.S.C.I. 
P.O. Box 14, Boise, ID 83707 
Dear John, 
John C. DeFranco 
Your case has been dismissed on timeliness grounds. You have forty-two 
days from June 6, 2013, to file an appeal. If you would like me to appeal the 
dismissal please advise me either by phone or letter. 
Sincerely, 
John C. DeFranco 
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JOHN C. DEFRANCO, ESQ. ISB 4953 
ELLSWORTH, KALLAS & DEFRANCO, P.L.L.C. 
1031 E. Park Blvd. 
AM _ ___ ..i--.M. ___ _ 
JUN O 5 2013 
Boise, ID 83712 
Phone: (208) 336-1843 
Fax: (208)345-8945 
Attorney for Petitioner 
-::::.r1RISTOPHER D. F{!CH, Clerk 
By CHELSIE PINKSTON 
OEPllTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 















) _______________ ) 
Case No. CV PC 2013 04877 
RESPONSE TO COURT'S 
NOTICE OF INTENT TO 
DISMISS 
The court indicated its intent to dismiss the Petitioner's Successive Petition 
For Post Conviction Relief in a notice filed May 17, 2013. The court required the 
Petitioner to submit admissible evidence demonstrating good cause as to why 
the case should not be dismissed as untimely. Petitioner's counsel has met with 
his client and discussed the subject matter of the court's notice. 
The respondent cited numerous cases, outlining the limited circumstances 
in which the tolling of the statute of limitations for the filing of a post conviction 
petition may be allowed. Additionally, the respondent argued the Petitioner 
raised no such grounds to justify an untimely petition. Petitioner's counsel offers 
no admissible evidence regarding the tolling of the statute of limitations. 
Pursuant to the court's notice Petitioner's case will be dismissed. 
Petitioner has asked his appointed counsel to address the timeliness issue in 
Petitioner's Response To Court's Notice 1 
the context of Martinez v. Ryan, 566 U.S. 1 (2012). Petitioner simplified the 
j --~-~ 
holding in Martinez, and he believes the statute of limitations is inapplicable. He 
argues he ~ddress the deficient performance of his app~· ted counsel from 
his original post conviction relief case. Petitioner's counsel isagrees d does ---, 
not believe the Martinez case is applicable. 
The Martinez defendant was a prisoner in Arizona. He was sentenced 
after a jury convicted him. On direct appeal he raised an issue regarding new 
evidence not being admitted at trial. The Arizona appellate court refused to hear 
the claim, because Arizona law requires ineffective assistance of counsel claims 
to be addressed in a collateral proceeding. A collateral proceeding is not the 
direct appeal. A separate lawyer filed a post conviction petition, but later 
abandoned it claiming there were no pursuable issues. The court allowed the 
defendant an opportunity to present any pro-se claims within forty-five days 
after the attorney's notice. The defendant failed to present anything. Later the 
defendant argued his attorney failed to inform him of the requirement to present 
pro-se claims, as well the fact he was abandoning the original petition. 
A s_;cond post convictio~ was filed a year and a half later, but was 
dismissed by the court. The rationale behind the dismissal was the defendant 
failed to raise the claims in the original timely petition. The defendant sought 
relief in United States District Court (USDC) where he filed a writ of habeas 
corpus. Relief was barred in USDC due to the procedural default in state court. 
The defendant appealed. The case made it to the United State's Supreme Court. 
In a complicated analysis The Supreme Court of The United States 
reversed and remanded the case. In short there may be a narrow opportunity to 
pursue habeas relief if there is a constitutional claim. Additionally, there must 
Petitioner's Response To Court's Notice 2 
have either been no counsel or ineffective counsel on the initial collateral review. 
If this can be shown it may be possible to present a claim in spite of a procedural 
default in state court. 
The holding in Martinez does not relieve an Idaho inmate from having to 
file a timely petition. Additionally it does not create a new cause of action of 
ineffective assistance of counsel against his post conviction attorney. Petitioner's 
case differs from Martinez. First, he is seeking post conviction relief through a ,;;.~ 
~post conviction petition in the Idaho district courtG:;: writ of ~~ L~ 
Even if relief could be extrapolated from Martinez, Meier would , 
still not be eligible. His counsel pursued and litigated his initial post conviction 
case unlike the attorney in Martinez. 
Petitioner's counsel.believes there was meaningful initial collateral review. -
Meier's post conviction attorney represented him at an evidentiary hearing. 
Meier attempted to argue there should have been a motion to suppress 'led by 
l 
his trial attorney. The Idaho Court of Appeals indicated Meier's conjecture 
regarding a viable motion to suppress was without merit. Meier v. State of 
Idaho, No 36112 (2010). The only issue in Meier's March 14, 2013, petition which 
seemed to have any merit was on Page 3, wherein he alleged: Trial counsel failed 
to contact witnesses that may have shown either his innocence or provided 
additional grounds for suppression. 
Petitioner's counsel has interviewed trial counsel and Meier's brother in 
preparing this case. Trial counsel indicated the Fourth Amendment waiver and 
the doctrine of inevitable discovery influenced his decision n°-_t to eursue a 
suppression motion. The defendant's brother provided information that was -------
neither helpful in establishing Meier's innocence, nor helpful in developing a 
Petitioner's Response To Court's Notice 3 
viable Fourth Amendment challenge. Petitioner's counsel does not believe he 
would be successful in attempting to supplement the information already 
presented at Meier's hearing regarding a suppression issue. 
DATED This i:;-v---. day of June, 2013. 
ELLSWORTH, KALLAS & DEFRANCO, 
P.L.L.C. 
By ~ :::==> 
John ~ranco, 
Attorney for Defendant 
Petitioner's Response To Court's Notice 4 
(/ 
0 ~ I 
CERTIFICATE OF SERVICE 
I hereby certify that on the 0f1'1 day of June 2013, I served a true and correct 
copy of the within and foregoing document by the method indicated below an addressed 
to the following: 
Ada County Prosecuting Attorney 
Deputy Prosecuting Attorney, Shelley W. Akamatsu 
200 West Front Street, Third Floor 
Boise, Idaho 83 702 
[ ] U.S. Mail 
[ ] Facsimile 
[ ] Hand Delivery 
Petitioner's Response To Court's Notice 5 
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